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Court of Appeals of the District of Columbia. 


No. 4211. 

The Great Atlantic & Pacific Tea Company, &c., Plaintiff 

in Error, 

vs. 

William D. West. 


1 Municipal Court of the District of Columbia. 


L. & T. No. 247,708. 


William I). West, Plaintiff, 
vs. 

The Great Atlantic & Pacific Tea Company, a Corporation, 

Defendant. 


United States of America, 

District of Columbia, si<: 

Be it remembered, that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Complmnt. 

Filed Novemlx'r 5, 1923. 

In the Municipal Court of the District of Columhia. 

L. & T. No. 247,708. 

Verner a. Welte, Plaintiff, 
vs. 

The Great Atlantic & Pacific Tea Company, a Corporation, 

Defendant. 


District of Columbia, ss: 

Your complainant, Verner A. Welte, being first duly sworn ac¬ 
cording to law, on oath states that he is entitled to the possession of 
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the premises known as the store-room located at No. 943 Eye Street, 
Northwest, in the City of Washington, District of Columbia, and 
that the same is unlawfully detained from him, and held without 
right by the defendant, The Great Atlantic and Pacific Tea Com¬ 
pany, to whom complainant’s predecessor in title, S. C. Dawson, had 
heretofore rented the same premises as a tenant, and whose tenancy 
and estate has been determined by default in the payment of rent, 
as pro\dded in the agreement under which said tenancy was estab¬ 
lished, and by the service of a due notice to quit for default in pay¬ 
ment of said rent as provided by said lease and the law in such 
case made and provided. 

And your complainant further says that the certain lease hereto¬ 
fore entered into between said S. C. Dawson as lessor, and the de¬ 
fendant herein as lessee provided, among other things, that 
3 said Dawson would 

“not lease, rent or permit to be occupied as a store in which groceries 
are sold at retail any premises owned or leased by him, or by his 
legal representatives, not now occupied as such a store, within a 
distance of five hundred feet from the premises hereby demised, so 
long as the last mentioned premises are occupied by the lessee. In 
the event of a breach of this covenant, no further rent shall be due 
or payable from the lessee under this lease or any renewal thereof 
and the lessee shall be entitled forthwith to full and adequate relief, 
by injunction an dotherwise from the consequences of such breach 
of covenant.” 

That after your complainant’s purchase of said premises 943 Eye 
Street, Northwest, and the adjoining jiroperty at 941 Eye Street, 
Northwest, but without actual knowledge of the provisions of said 
lease (said lease not being recorded) your complainant leased said ad¬ 
joining property to the Sanitary Groc*ery Company, a competitor of 
defendant herein. Thereupon in Equity cause No. 41,581 in the 
Supreme Court of the District of Columbia, defendant herein sought 
an injunction against your coni])lainant, and said Sanitary Grocery 
Company, alleging a breach of the aforesaid lease provision; that 
after answers filed and full argument, Mr. Justice Bailey, in denying 
the motion for injunction of said defendant herein rendered the 
following opinion in said Equity cause: 

“I think that this case is different from the case of Chevy Chase 
Land Co. v. Poole in several respects and particularly in this: In 
the instant case the covenants are for the benefit of the business of 
the plaintiff, and not for the property; in the other case the covenants 
were for the benefit of the use of the land itself, for the benefit of 
all who might become ownei*s of the land. The covenants, in the 
instant case, do not, in my opinion, run with the land and are 
merely personal. 

“The application for an injunction pendente lite will be denied. 

BAILEY, jr 
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4 Tlie Supreme Court of the District of Columbia liaving held 

said covenant not binding on your complainant, demand 
was duly made upon said defendant herein for the rent for the 
months of August and September, 1923, then overdue, and payment 
thereof being refused, your complainant caused to be served upon 
said defendant herein the notice to quit, a copy of which said notice 
is attached hereto and prayed to be read as a part hereof. That no 
part of said rent has been paid hut the whole of the rent, payable 
in advance, for the months of August, September, October and No¬ 
vember, 1923 at the rate of $100 per month is due and unpaid. 

Your complainant therefore prays that a Summons be issued, 
commanding the said defendant herein to appear and show cuuse, 
if any it has, why judgment should not be given against it for the 
restitution of the possession of said premises and the costs of this 
suit, and that in case of defendant’s failure to so appear and an¬ 
swer, the suit may be proceeded with as in case of default. 

VERNER A. WELTE. 


Subscribed and sworn to before me this 5th day of November, 
1923. 


[notarial seal.] 

LOUIS OTTENBERG, 
Attorney for Pletintiff. 


ALBERT E. STEINBERG, 

Xotary Public, D. C. 


4^ Louis Ottenberg, Attorney-at-Law, Colorado Building, Wash¬ 
ington, D. C. 

Phone Main 1827. 


September 27th, 1923. 

The Great Atlantic & Pacific Tea Company, 

943 Eye Street N. W., 

Washington, D. C. 

Gentlemen : 

Default having occurred in the payment of the rent due by you 
for the premises known as the store room, now occupied by you, and 
located at 943 Eye Street, Northwest, in the City of Washington, 
District of Columbia, I desire to re-enter and to again have and enjoy 
the same. 

This is thirty days’ notice, therefore, to you to quit and vacate 
said premises, this notice to expire on the day of the month from 
which your tenancy commenced to run, next, occurring, to-wit, 
November First, 1923. 

Very truly, yours, 

(S.) VERNER A. WELTE, 

Owner, 
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Affidavit of Defense. 

Filed November 17, 1923. 

District of Columbia, ss: 

John P. Clancy, being first duly sworn, does on oath depose and 
say that he is the General Superintendent and agent of The 

5 Great Atlantic & Pacific Tea Company the defendant in the 
above entitled cause, in which Verner A. Welte, is named 

plaintiff; and that the defendant has a just and meritorious defense 
to the cause of action herein, as follows: That it admits that no rent 
has been paid the defendant by the plaintiff for use of premises 9-13 
I Street, Northwest, in the City of Washington, District of Columbia, 
since the month of July, 1923, the reason for such non-payment 
being as follows: On the 5th day of December, 1922, one S. Cooper 
Dawson, then the owner of said premises leased the same to the de¬ 
fendant for the term of one year, with pri\’ilege of renewal, at a 
monthly rental of $100, in which lease it was provided, as stated 
in the complaint, that no further rent should be due or payable if 
the lessor should, within a distance of 500 feet from said premises 
lease any of his property as a store in wdiicli groceries are sold at 
retail, it being further provided that: 

“The provisions of this lease shall bind and shall inure to the 
benefit of the parties hereto and their legal representatives. The 
term legal representatives is used in this lease in its broadest possible 
meaning, and includes, in addition to executors and administrators, 
every person, partnership, corporation or association succeeding to 
the interest, or to any part of the interest, in or to this lease, or in 
or to the leased premises, of either the lessor or lessee herein, whether 
such succession results from the act of a party in interest, occurs 
by operation of law, or is the effect of the operation of law together 
with the act of such party. 

That thereafter, in the month of May, 1923, the said S. Cooper 
Dawson sold said premises to the plaintiff herein, w ho had knowle<lge 
of the lease; 

6 That notwithstanding the provisions of the lease the plain¬ 
tiff, in the month of July, 1923, leased premises 941 I Street, 

then and now owned by him, to the Sanitary Grocery Company as 
a store wherein groceries are sold at retail, and has so continued to 
lease the said store although requested and demanded by this de¬ 
fendant to discontinue such lease; 

That the defendant went into the possession of the premises at 
the signing of the lease and has since continued to possess the same, 
notoriously and to the knowledge of the plaintiff before he pur¬ 
chased said premises. 

Wherefore the defendant prays that the complaint herein be 
dismissed. 


JOHN P. CLANCY. 
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Subscribed and sworn to l)cfore me this IGth day of Xoveml^er, 
1923. 

[notarial seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 


Trial Finding. 

Minutes 10, Page 43. 

Come now the parties hereto and thereupon this cause being heard 
and submitted, the Court finds in favor of the plaintiff for possession 
of the store-room of premises 943 Eye Street, Northwest, located 
in the District of Columbia. 


Stipulation. 

Filed May 23, 1924. 

7 Whereas since the giving of notice by plaintiff to defend¬ 

ant to quit premises 943 Eye Street, the said premises have 
been conveyed by plaintiff to William D. West, with notice of any 
rights which the defendant had or may have, and said Welte con¬ 
tinuing as agent for said grantee. Now, therefore, it is stipulated 
and agreed by and between counsel that AVilliam D. West be sub¬ 
stituted party plaintiff herein in the place and stead of ^"erner A. 
Welte, and the cause proceed as heretofore. 

LOUIS OTTENBERG, 
Attorney for Verner A. Welte. 

LOUIS OTTENBERG, 
Attorney for William D. West. 

J. V. MORGAN, 

Attorney for Great Atlantic &: Pacific Tea Company. 


Substitution as above ordered this 23rd day of May, 1924. 

CHARLES V. MEEHAN, 

Judge. 

Memorandum. 

Ordered, That William D. West be substituted as plaintiff in this 
cause instead of Vemer A. Welte (as per stipulation herein). 
Minutes 12, j>age 317. Entered May 23, 1924. 
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Judgment. 

Entered May 26, 1924, Minutes 10, Page 79. 

In the Municipal Court of the District of Columbia. 

L. & T. No. 247,708. 

William D. West, Substitute Plaintiff, 

vs. 

The Great Atlantic k Pacific Tea Company, a Coi-poration, 

Defendant. 

8 It appearing under Rule of Court that judgment on the 
finding in this cause should be entered, it is so ordered. 

Wherefore, it is considered that plaintiff recover of defendant the 

possession of the premises known as the store-room located at 948 

Eye Street, N. W., located in the District of Columbia, with costs and 

have execution thereof. 

0 

Memoranda. 

June 9, 1924.—Defendant files undertaking in sum of Twenty- 
five Hundred ($2,500) Dollars. Minutes 12, page 364. 

June 20, 1924.—Bill of Exceptions submitted to the court to be 
settled and signed. Minutes 12, page 449. 

September 11, 1924.—Bill of Exceptions settled and signed and 
ordered of record nunc pro tunc. Minutes 12, page 449. Bill 
of Exceptions marked filed September 11, 1924. 

9 Filed Sept. 11. Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

L. & T. No. 247,708. 

William D. West, Plaintiff, 
vs. 

The Great Atlantic k Pacific Tea Company, a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause on the 19th day 
of November, 1923, before the Honorable Charles V. Meehan, Judge 
of the Municipal Court of the District of Columbia, holding the 
Landlord and Tenant branch of said Court, the plaintiff introduced 
evidence to the Court in which the following is in substance, to-wit: 
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The then A'erner A. Welte, by his attorney, in open 

eonrt, introduced in evidence Plaintiff’s Exhibit No. 1, which is as 
follows: 

This indenture, made the — day of -, one thousand nine 

hundred and twenty —, between S. C. Dawson, party of the first 
part, hereinafter called the lessor, and The Great Atlantic and Pa¬ 
cific Tea Company, a duly organized and existing corporation, hav¬ 
ing its principal office and place of business at No. 150 Bay Street, 
Jersey City, New Jersey, party of the second part, hereinafter called 
the lessee. 

Witnesseth, That the said lessor has leased, and by these presents 
does grant, demise and lease unto the said lessee, for the purpose 
of a general merchandise business, store room, now occupied by 
lessee, located at 943 Eye Street, northwest, in the City of Wash¬ 
ington and District of Columbia with the appurtenances to the above 
described premises. 

To have and to hold the same for the term of one year, to begin 
upon the 1st day of Februar>% one thousand nine hundred 
10 and twenty-three, and to end on the last day of January, 
one thousand nine hundred and twenty four, at the rent for 
said term of Twelve Hundred and no/100 ($1,200.00) Dollars, to 
he j)aid in twelve advance monthly payments of One Hundred and 
no/100 Dollars each, to Weaver Brothers, Realtors, 735 15th St., 
Washington, D. C., to such other appointees as the lessor may from 
time to time in writing designate, or to the legal representatives 
of the lessor. 

And it is understood and agreed that, if any rent shall be due and 
unpaid, or, if default shall be made in any of the covenants herein 
contained by the lessee, then it shall be lawful for the lessor to re¬ 
enter the said premises and to again have and enjoy the same. 

And the lessee hereby covenants and agrees with the lessor as fol¬ 
lows : 

1. That it will pay the said rent as herein specified. 

2. That it will make all necessaiy incidental repairs to the in¬ 
terior of the within demised premises, except the interior repairs, 
if any, agreed to be made by the lessor in lines 53 and 54 of this 
lease; all other repail’s the lessor hereby covenants and agrees to 
make. 

3. That it will not assign this lease, nor let or underlet the whole 
or any part of the said premises without the written consent of the 
lessor, and that it will not occupy or use the said premises, nor will 
it permit the same to be occupied or used for any business deemed 
extra hazardous on account of fire or other\vise. If the lessee shall 
request the lessor to consent to the lessee letting or underletting the 
leased premises, either in whole or in part, to be used for purposes 
which shall not depreciate the value of said premises or the value 
of property adjacent thereto and which shall not be extra hazardous 
on account of fire or otherwise, and the lessor shall refuse or neglect 
to give such consent, the lessee thereupon may let or underlet said 
])remises, either in whole or in part, without the lessor’s consent, the 
lessee, however, in such event, remaining liable to the lessor for the 
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perfoniianoe of all its covenants in this lease, except its covenant not 
to let or underlet without the lessor’s consent. 

4. That, at the expiration of the said term, it will quit and sur¬ 
render the premises hereby demised in as good state and condition 
as received, reasonable wear and tear and damage by fire or the ele¬ 
ments. or from other causes beyond its control, excepted. 

o. That it will comply with all lawful requirements of the local 
Health Board, Police and Fire Departments and municipal au¬ 
thorities respecting the manner in which it uses the leased premises. 
The lessor, however, will have done at his expense any work in or 
about the said premises which may be required or order^ by any law 
or lawful authoritv, and if the lessor after notice that such work 
has been thus required or ordered shall fail to have it done with 
reasonable promptness, the lessee may have it done and thereupon 
may deduct the reasonable cost of it from the rent hereby reserved. 

And the lessor hereby covenants and agrees with the lessee as fol¬ 
lows : 

1. That he is. at the time of the execution of these presents, the 
sole owner in fee simple of the ])remises hereby demised, and that 

he has full right to lease the same for the term aforesaid. It 
11 is ex[)ressly understood and agreed that the above covenant 
of the said lessor constitutes a wan-anty by him, and that, 
in ciL^se he has not the title and right aforesaid, then, and in such 
event, this lease shall, at the option of the lease, become null and 
void, and no rent shall accrue for the remainder of the term afore¬ 
said. 

2. That he will ])ut the lessee in actual possession of the hereby 
demised ])remises at the beginning of the term aforesaid, and that 
the said lessee, on paying the said rent and performing the cove¬ 
nants herein agreed by it to he performed, shall and may peaceably 
and (piietly have, hold and enjoy the said demised premises for the 
said term. 

That he will j)ay all water service charges against the above 
demised premises. 

4. That he will not lease, rent or permit to be occupied as a store 
in which groceries are sold at retail any premises owned or leased by 
him, or by his legal representatives, not now occupied as such a store, 
within a distance of five hundred feet from the premises hereby 
demised, so long as the last mentioned premises are occupied by the 
lessee. In the event of a breach of this covenant, no further rent 
.shall be due or payable from the lessee under this lease or any 
renewal thereof and the lessee shall be entitled forthwith to full and 
adequate relief, by injunction and otherwise from the consequences 
of such breach of covenant. 

5. That he will have done at his expense, hut to the lessee’s rea¬ 
sonable satisfaction ])rior to the date of the beginning of the term 
of this lea.^e, any renovating or repairing which may be required 
to make the lea.^ed premises thoroughly siuiitary and to put them in 
first-class tenantable condition. 

The following stipulations are expre.s.sly understood by both the 
lessor and lessee and are hereby agreed to by them; 
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If the leased premises be damaged by fire, or other casualty, they 
shall he promptly re])aired by the lessor, and an abatement shall be 
made from the rent corresponding with the time during which and 
the extent to which they may not be used by the lessee after damage 
occurring as aforesaid, and before repair. In the event of the total 
destruction of the said premises by fire or other casualty, this lease 
shall cease and come to an end, and the lessee shall be liable for rent 
only u]) to the time of such destruction. In the event of a partial 
destruction of the said premises such as to render them unsuitable 
for the business of the lessee, then in its option this lease shall 
cease and come to an end, and the lessee shall be liable for the rent 
only up to the time of such partial destruction of the leased premises. 
In the event of the occurrence of either of the two contingents last 
mentioned, the lessee shall be entitled to receive a pro-rata refund 
out of any advance rent paid by it for the rent period during which 
such premises were wholly or ])artially destroyed. 

Any fixtures which may he ]daced in or upon the premises hereby 
demised by the lessee are to remain its ])roperty, and it is to have the 
riL»ht to remove the same upon vacating the said premises. 

The lessee, at its option, shall be entitled to the privilege of three 
successive renewals of this lease, each such renewal to be for 
T2 a period of one year and to be subject to all the terms and 
conditions herein exj)resvsed. 

The provisions of this indenture giving the lessee certain renewal 
])rivilege rights are not extended, by either the lessor or lessee, to 
constitute a present demise of the leased premises for the term of 
anv renewal period, nor are they intended to be a contract for the 
conveyance of any interest in said ]^remises. On the contrary, the 
provisions referred to are meant by both the lessor and lesvsee to con¬ 
stitute merely a continuing irrevocable offer, by the lessor, to demise 
the leased premises, in the future, to the lessee, for the period or 
])eriods for which they give the lessee the right at its option to 
renew. 

The lessee, by continuing to occupy the leased premises, after 
the expiration of the original term of its tenancy hereunder, or after 
the expiration of any renewal period thereof, except the last of said 
periods, shall be deemed and considered to have elected to avail itself 
of its then current right to renew this lease, unless it shall have 
clearly and unequivocably manifested a contrary intention, and it 
shall not l>e obliged to give any other notice of its said election. 
By such continued occu])ancy, alone, and without any further 
contract or agreement, this lease shall be renewed and the 
leajsed premises shall be deemed and considered to have been again 
demised by the lessor to the lessee, for the term of one year, begin¬ 
ning upon the day following the date of the expiration of the lessee’s 
immediately preceding tenancy, subject to all the terms and condi¬ 
tions herein contained. 

The provisions of this lease shall bind and shall inure to the bene¬ 
fit of the parties hereto and their legal representatives. The term 
legal representatives is used in this lease in its broadest possible 
meaning and includes, in addition to executors and administrators, 
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every pei'son, partnersliij), eor])orati()n or association succeeding to 
the interest, or to any part of the interest, in or to this lease, or in 
or to the leased |)reinises, of either the leased premises, of either the 
lessor or lessee herein, whether such succession results from the act 
of a party in interest, occurs by oj)eration of law, or is the effect of 
the operation of law together with the act of such party. Feminine 
or neuter pronouns shall l)e substituted for those of the masculine 
form, and the plural shall be substituted for the singular number, 
in any place or places herein in which the context may require such 
substitution or substitutions. 

This lease covers in full each and every obligation of every kind 
or nature whatsoever from the lessee to the siiid lessor concerning the 
premises hereby demised, any statute, law or custom of the State in 
which the said premises are situated to the contrary notwithstanding. 

In witness whereof the ])arties to these presents have hereunto set 
their hands and seals the dav and vear first above written: 

c. t. 

Witness: 

(Signed) S. C. DAWSON, 

Lessor. [l. s.] 

THE ORE AT ATLANTIC & PACIFIC 
TEA COMPANY, 

Bv J. .T. BYRNES, 

Real Estate Agent, Lessee. 

City of Washington, 

D. C., ss: 

Be it remembered that on this 5th dav of December, 1922, 
13 before me, the subscriber, personally appeared S'. C. Dawson, 
known to me and by me known to be the person named in 
and who executed the within instrument, and I, having first made 
known to him the contents thereof, he did thereupon acknowledge 
to me that he signed, sealed and delivered the same as his voluntaiy 
act and deed for the uses and purposes therein expressed. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year aforesaid. 

My commission expires on the 25th day of August, 1922. 

(Signed) CLARENCE DODGE, 

Notary Public, D. C. 

State of Maryland, s's: 

On this 18th day of December, in the year Nineteen Hundred and 
22, before me, the subscriber personally came J. J. Byrnes to me 
known, who, being by me duly sworn, did depose and say that he is 
the Real Estate Agent of The Great Atlantic & Pacific Tea Com¬ 
pany, the corporation described in and which executed the within 
instrument; that he knew the seal of said corporation; that the seal 
affixed to said instrument was such corporate seal; that it was so 
affixed by order of the Board of Directors of said corporation and 
that he signed his name thereto by like order. 
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In witness whereof I have licreunto set iiiy hand and affixed my 
official seal the day and year aforesaid. 

My commission expires on the 5tli day of May, 1924. 

(Signed) EMMA R. BRUDE, 

Notary Public. 

(Endorsed on the hack as follows:) 

AVashington, I). C., May 16, 1923. 

For value received we hereby assign unto Y. A. Welte all of our 
right, title and interest in and to the within agreement. 


WEAVER BROS.. 

By CLARENCE DODGE. 

Witness: 

R. E. MURPHY. 

Mav 16, 1923. 

For value received, I hereby assign all my right, title and interest 
in and to the within agreement to-. 

S. C. DAWSON. 

GUY WORTHINGTON, Jr. 


The then plaintiff, Verner E. Welte, testified in open court that 
the premises 941 I Street, N. W., was leased in July, 1923, to the 
Sanitary Grocery Company, a competitor of the defendant, and that 
the said premises 941 I Street is within five hundred feet of premises 
943 I Street; that he is the owner of both premises 941 and 943 I 
Street, which comprised one building, and that he purchased the 
premises in April, 1923, from S'. Cooper Dawson. 

14 The defendant, by its attorney admitted in open court that 

since the month of July, 1923, no rent had been paid for 
premises 943 I Street. 

Thereupon the plaintiff rested his case and the defendant over 
the objection and exception of the plaintiff introduced in e^fidence 
a paper marked “Defendant’s Exhibit No. 1,” which is a contract as 
follows: 


George Y. Worthington. George Y. Worthington, Jr. 

Realtors. 

' Geo. Y. Worthington & Son, 

Real Estate, Insurance, Investments, 

Woodward Building,AA^ashington, D. C. 

$1,000.00. AVash., D. C., Apr. 6, 1923. 

Received from V. A. Welte a deposit of the sum of One Thousand 
($1,000.00) Dollars, to be applied as part payment of purchase of 
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Lots G and part of F and II in Square o7d with ini})rovcinents 
thereon known as Nos. 939, 941 and 943 Eye Street, N. W., situate 
in the City of Washinpjton, in the Distriet of Columbia, as follows: 

Price of Property: Forty-five thousand ($45,000.00) r)ollai*s. 

Terms of Sale: Cash payment $25,000 (deposit mentioned above 
being a i)art of the said payment); purchaser agrees to assume 
existing 1st deed of trust for $20,000 at 6%, principal due in Mav, 
1925. 

The title is to be good of record except as to covenants of record, 
if any, or deposit is to be returned and sale declared off at o])tiou 
of purchaser; but the seller and agent are hereby expressly re¬ 
leased from all liability for damages by reason of any defect in title. 
In case legal steps are necessary to perfect title such action must 
Ik? taken by the seller promptly at his own expense, whereupon the 
time herein specified for full settlement by purchaser will thereby 
be extended the period necessary for such prompt action. 

Rents, taxes, water rent, insurance and interest on existing en¬ 
cumbrances, if any, are to be adjusted to date of transfer. ''Paxes 
are to be adjusted according to certificate of taxes as issued by the 
Collector of Taxes of the District of Columbia; except that s|>eeial 
improvements completed prior to date hereof, whether assessment 
therefor has been levied or not, shall be paid or proper al¬ 
io lowance made therefor by the vendor at the time of the trans¬ 
fer. 

Examination of title, conveyancing, notary fees, and all recording 
charges including those for purchase money tmst, if any, are to Ix' 
at the cost of the purchaser. Revenue stamps on deed to be ])aid 
by vendor, who shall execute to the purchaser the usual special 
warranty deed. 

The j>urchaser agrees to com|)ly with the terms herein of sale 
within thirty (30) days from the date of acceptance by owner or 
the deposit will be forfeited, in which event one half of said deposit 
shall 1)6 paid to Geo. Y. Worthington & Son but the forfeiture of 
deposit shall not relieve the purchaser from responsibility of com¬ 
plying with terms of sale. 

This contract is made in quadruplicate subject to approval of 
owner and contains the entire agreement between the parties thereto. 
Rropertv sold subject to the existing leases. 

GEO. Y. WORTHINGTON & SON, 

Agent. 

We, the undersigned, hereby ratify, accept and agree to the above 
memorandum of sale, and acknowledge it to be our contract. 

VERNER A. A\T<:LTE, 

S. C. DAWSON, Purchaser. 

Owner. 

Official Standard form adopted by the Washington Real Estate 
Board. 

Deposit of $1,000 received. 

GEO. Y. WORTHINGTON & SON. 
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Thereupon the defendant introduced in evidence a letter from 
Vemer A. Welte to the defendant, dated the 17th day of May, 
1923, as follows: 


^‘Rudolph & West Company, 

Hardware, 

1332 New York Avenue, 

Washington, D. C. 

Mav 17, 1923. 

•• 7 

Great Atlantic & Pacific Tea Company, 

P. O. Box 290, City Hall Station, 

New York City, New York. 

Gentlemen : 

Please be advised that I have purchased the property at 939 Eye 
Street, from Mr. S. Cooper Dawson and the rent for your storeroom in 
the future will be mailed direct to me at my office, 1332 New York 
Avenue, instead of Weaver Brothers as was your arrangement under 
Mr. Dawson’s ownership. 

Very truly yours, 

(Signed) VERNER A. WELTE.” 

Mr. Morgan: Yes, that is exactly right. Now, if Your Honor 
please, if Mr. Ottenberg does not claim that this is not a penalty, 
but liquidated damages in amount of money, then I will droj) 
IG this right here, I will not go a bit further. I do not know 
what is in his mind. He is too good a lawyer to pass any¬ 
thing like that, and I am ready and willing and I am prepared 
to meet him if he does raise the question. It may go to the Court 
of Appeals, and it may occur to them, ‘‘Here is no evidence in the 
case to show.” It is apparent to everyone there is no way in the 
world to prove these damages to a new store, it is absolutely uncer¬ 
tain. 

The Court: Who prepared this lease? 

Mr. Morgan: The Great Atlantic & Pacific Tea Company. 

The Court: If they leave out the element which would determine 
this case. 

M'r. Morgan: Tliey put the amount of money to bind the 
pai’ties- 

The Court: As liquidated damages? 

Mr. Morgan: As liquidated damages? I would not say liquidated 
damages, no. 

Mr. Ottenberg: I am afraid my brother is shifting his position. 

Mr. Morgan: I am not. 

Mr. Ottenberg: When my brother started in his equity suit ho 
stood upon the proposition that this covenant was a covenant run¬ 
ning with the land and binding on everybody. Upon his own 
motion for preliminary injunction, all of which is set out in the 
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conij)laiiit, that question wiis fully argued, and ^Ir. Justice Bailey 
held that that clause was not a covenant running on the land and 
binding on this ])laintiff in this case. Now what difference does 
it make in this case whether or not there are damages, whether they 
are speculative or what not? That is all a matter to come u]) in 
the equity case and when we get to it, hut in this ca.se there is hut 
one question. 

The Court: Is there any equity case pending now? 

Mr. Ottenberg: Yes, sir; and so stated in my ])lcadings. 
17 The Court: I thought the equity ca.se had been dismissed. 

I did not read the entire pleadings. 

Mr. Ottenberg: No, sir. 

(Following argument:) 

The Court: The question we have to determine here is whetlu'r 
or not you are entitled to the possession of these premises for the 
failure or refusal of the defendant to pay the rent .stated in the Ica.'^c. 

Mr Ottenlx?rg: That is right, sir. 

The Court: That is the only thing we have to determine here. 
Now Mr. Morgan is attempting to .show by his examination that 
there is no way to determine the damages, if damages would he 
the pro|)er thing to show, that these ])eo])le have sutt*ered by reason 
of the breach of the covenant of this lease. 

AVhereupon Kayiiioiid B. Turner, ]n*oduced as a witness on be¬ 
half of the defendant, being first duly sworn, was examined and, 
over the objection and exception of plaintiff, testified substantially 
as follows: 

That he lives in Washington; is employed by the defendant, the 
(Ireat Atlantic & Pacific Tea Company as manager of a branch 
store, 043 I Street, which is a retail gi'ocery store and has been so 
engaged since the opening of the store; that the business steadily 
grew until the coming of the Sanitary Grocery store next door, at 
941 T Street, about the 1st day of August, 19*23; that he keej^s ix 
weekly ret‘ord of gross sales made in his store and that the following 
is a statement of gross sales made there by weeks: 


Date. 1922. 1J)2;3. 1924. 

January" 5. $(>10 $530 

January 12. 712 532 

JtUiuary 19. 715 638 

January 26. 700 5(>3 

February 2. 725 600 

February" 9 . 710 521 

February 16. 722 575 

lYbruaiy 23. 617 504 

March 1. .... 600 

March 3 (opening)... .$330 700 502 

March 10. 351 653 559 












GT. ATL. & PAC. TEA CO. VS. WILLIAM D. WEST. 


15 


Date. 1022. 1023. 1024. 

March 17. 4*29 058 505 

18 March 24. 430 075 511 

March 31. 400 702 

April 7. 479 703 

April ‘14. 519 728 

April 21. 521 751 

April 28. 001 700 

May 5. 604 836 .'... 

Mav 12.•. 007 700 

May 19. 643 722 

May 20. 022 701 

June 2. 600 600 .... 

June 9. 550 512 .... 

June 10. 001 001 .... 

June 23. 607 001 .... 

June 30. 600 621 

July 7. 500 602 .... 

July 14. 550 600 .... 

July 21. 557 600 

July 28. 393 524 .... 

August 4. 418 573 .... 

August 11. 484 440 .... 

August 18. 470 503 .... 

August 25. 501 427 .... 

September 1. 441 379 

Scpteml)er 8. 403 441 . . .. 

Soptember 15. 508 457 and a government 

September 22. 551 500 order for $875 did 

September 29. 600 551 n o t go through 

October 6. 619 564 store. 

October 13. 640 564 .... 

October 20. 675 524 .... 

October 27. 700 583 .... 

November 3. 706 584 .... 

November 10. 706 565 .... 

November 17. 758 601 .... 

November 24. 784 602 .... 

December 1. 731 604 .... 

December 8. 732 585 .... 

December 15. 734 607 .... 

December 22. 900 701 .... 

December 29. 635 635 .... 


That the Sanitary Grocery Company coming in next door to the 
Great Atlantic & Pacific Tea Company at 943 I Street resulted in 
substantial damage to the defendant company; that as soon as the 
Sanitary Grocery Company came in the business dinpped; that he 
noticed customers, who came to him before, going next door to the 
Sanitary. After the Sanitary came next door, he employed a little 
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colored lx)y to carry packapjes of groceries liome for ciistomei*s con¬ 
trary to the company’s regulations. In order not to keep people 
waiting too long, after the Sanitary Grocery came, and at his 

19 own expense, he employed an additional clerk, but notwith¬ 
standing these extra efforts his business fell off; that it is 

impossible for him to state what his business would have been with 
these extra efforts had the Sanitary Grocery not come into com¬ 
petition next door; that it is impossible to ascertain without specula¬ 
tion what is the damage sustained by the defendant company on 
account of the coming of the Sanitary Grocery Company in com¬ 
petition next door. There are many reasons for this: The business 
was new and steadily growing before it was checked and it is al¬ 
most impossible to state to what extent it would have grown if no 
competition had come into play, and there is no way to tell what 
kind of groceries would have been sold had the business increased 
to the same extent as it had increased before it was checked. 

Thereupon, J. E. Lochrey, produced as a witness on behalf of the 
defendant, being first duly sworn, was examined and over the ob¬ 
jection and exception of plaintiff testified substantially as follows: 

That he is the Division ^lanager of the defendant company, and 
that the store 943 I Street is within his territory. At the time that 
the Sanitary Grocery Company came into competition next door at 
941 T Street, and for some time prior to that time, he had his offiee 
in the store at 943 I Street, and that he observed the growth of the 
business of this store and that said gi’owth was checked when the 
Sanitary Grocery Company came into competition next door; that 
one of his duties is to select locations for stores of the defendant com¬ 
pany, and that he selected the location at 943 I Street. The reason 
of this selection was that there were no other competing stores in 
close proximity; that the nearest store of the Sanitary Grocery Com¬ 
pany was at the northwest corner of 10th Street and New York 
Avenue, which was around the corner on 10th Street and separated 
from the present location by New York Avenue, a wide street with 
car lines on it; that he knows of many instances in which the Great 
Atlantic & Pacific Tea Company was located at one place and the 
5 Sanitary Grocerj^ Company came into competition with it 

20 and that the invariable result was the dropping off of the 
gross business by the Great Atlantic & Pacific Tea Company; 

that he knows that the stores of these companies are side by side in 
many parts of the city; that in those cases it is impossible to defi¬ 
nitely state what the damage to the Great Atlantic & Pacific Tea Com¬ 
pany was, and it would be necessary to speculate, in order to deter¬ 
mine what the damage was. Many things w^ould enter into the com¬ 
putation of damage, for instance, you would have to know to what 
extent the business would have grown if it had not been retarded, 
and in addition the kind of groceries that would have been sold had 
the business not been checked, and the margin of profit of said 
groceries, and that such is the case with.respect to the store at 943 
I Street. 
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The foregoing is a true and complete statement of the substance 
of all the evidence adduced and considered in this cause, and it is 
this 11th day of September, 1924, now for then, made a part of the 
record. 

CHARLES V. MEEHAN, 

Judge. 

The foregoing Bill of Exceptions is true and correct. 

LOUIS’ OTTENBERG, 

Attorney for Plaintiff, Wm. D. West. 

DOUGLAS, OBEAR & DOUGLAS, 

J. V. MORGAN, 

Attorneys for defendant, The Great Atlantic S: Pacific 
Tea Company. 

20V 2 [Endorsed:] L. & T. No. 247,708. AVilliam D. West, 
plaintiff, vs. The Great Atlantic & Pacific Tea Company, a 
corporation, defendant. Bill of Exceptions. The within Bill of 
Exceptions submitted .Tune 20, 1924. Charles 1^. Meehan, Judge. 
Douglas, Obear & Douglas, Attorneys at Law, 822 Southern Build¬ 
ing, Washington. 

21 Filed Jun. 9, 1924. Municipal Court, District of Columbia. 
UxiTED States of America, ss: 

The President of the L^nited States to the Honorable Charles V. 

Meehan, Judge of the Municipal Court of the District of Colum¬ 
bia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between William D. West, plaintiff, and The Great Atlantic 
and Pacific Tea Company, a cori)oration, defendant, L. & T. No. 
24,778, a manifest error hath happened, to the great damage of the 
said defendant, as by its complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the same in 
the said Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of right and 
according to the laws and customs of the United States should be 
done 
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AVitnoss the Honorable Ceorge E. Martin, Chief .Justice of the said 
Court of Ai)]>eals, the nintli day of June, in the year of our Lord 
one thousand nine hundred and twenty-four. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals, 

of the District of Columbia. 

Allowed bv 

JOSTAH A. VAN ORSDEL, 

Associate Justice of the Co\irt of 

Appeals of the District of Columbia. 

*22 Assignments of Error. 

Filed September 11, 1924. 

The defendant. The Great Atlantic & Pacific Tea Company, as- 
.signs as reversible errors the following: 

1. That the Court erred in finding that the plaintiff was entitled 
to possession of premises, the subject matter of this suit. 

2. Tlie Court erred in not holding that the provision in the lease 
from S. Cooper Dawson, the successor in title to the plaintiff, to the 
defendant, providing that in the event the lessor should lease to a 
competitor of the defendant any i)roperty owned by him within 500 
feet of the ])remises, the subject matter of this suit, the rent pro¬ 
vided in said lease should cea.'^e and be no longer payable from the 
lessee, was an agreement for liquidated damages and not a penalty, 
and that such provision was binding on the successors in title of the 
said S. Cooper Dawson, to-wit, AYrner A. AA'elte and his successor 
AA^illiam D. AAYst; and that at the time of the filing of this suit 
the defendant was under no obligation to pay any rent to the lessor 
or lessors for use of the premises, the subject matter of this suit, and 
that therefore the plaintiff had no right to claim that the lessee, the 
defendant herein, had forfeited’its right to occupy said premises 
until the expiration of the term provided for in said lease. 

3. The Court erred in not finding for the defendant. 

DOUGLAS, OBEAR & DOUGLAS, 

J. AL MORGAN, 

Attorneys for Defendanf. 

23 Service of copy of the foregoing Assignments of Error ac¬ 

knowledged this 8th day of September, 1924. 

LOUIS OTTENBERG, 

Attorney for Plaintiff. 
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Designction of Record. 

Filed September 11, 1924. 

+ ♦ * 3)C 3|C ♦ % 

In the preparation of the transcript of record in this cause, to be 
filed in the Court of Appeals of the District of Columbia, the Clerk of 
the Court will please include the following: 

1. Complaint. 

2. Affidavit of Defense. 

3. Memo.—Trial—finding for the plaintiff for possession and 
costs. 

4. Stipulation that William D. West be substituted for Veraer A. 
Welte as party plaintiff. 

5. Memo.—Order that William D. West he substituted for Ver- 
ner A Welte as party plaintiff for stipulation. 

6. Memo.—Judgment on finding for plaintiff for possession and 
costs. 

7. Memo.—Writ of error from Court of Appeals of the District 
of Columbia. Notice to defendant in error. 

8. Memo.—Defendant filed undertaking in sum of $2,500. 

9. Memo.—Bill of Exceptions submitted. 

10. Memo.—Bill of Exceptions settled. 

11. Bill of exceptions. 

24 12. Assignments of Error. 

13. This designation. 

DOUGLAS', OBEAR & DOUGL.VS, 

J. V. MORGAN, 

Attornena for Defendant. 



LOUIS OTTENBERG, 

Attorney for Plaintiff. 


25 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Munici])al Couit of the District of 
Columbia, hereby certify tlie foregoing pages, numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause, L. & T. No. 247,708, wherein Wil¬ 
liam D. West is plaintiff, and The Great Atlantic & Pacific Tea 
Company, a corporation, is defendant, as the same that remains upon 
the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this Kith day of September, 1924. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4211. The Great Atlantic & Pacific Tea Company, &c., plaintiff in 
error, vs. William D. West. Court of Appeals, District of Columbia. 
Filed Sep. 16, 1924. Henry W. Hodges, clerk. 
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